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Unconditional Copyright

o “Limited” term of monopoly to promote progress
— Repeatedly extended 1790-1998 (from 28 to 95 years)

e 1870-1976/1992, copyright required renewal
— 1960 - research showed 15% of copyrights renewed
— 1976 — 75 years (28 + 47) or life of author + 50 years
— 1992 — Automatic renewal (1964-1977)

e 1998 — 95 years or life of author + 70 years

— Retroactive to 1978
— 2003 Supreme Court upheld . &
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Presentation Notes
Ringer, B. A. (June 1960 ):  Study No. 31: Renewal of Copyright.  In 1 Studies on Copyright, Arthur Fisher Memorial Ed., p. 513–514. 

Guinan, J. J. Jr. (1961):  Duration of Copyright.  Copyright Law Revision.  Prepared for the Subcommittee on Patents, Trademarks, and Copyrights of the Committee of the Judiciary, U.S. Senate, 86th Congress, 8.



Eldred vs. Ashcroft

Automatic renewal

Berne Convention 1886 –– 1908 Berlin Act – life of author/creator + 50 years

U.S. caught up in 1976

1976 –– If published/registered < 1–1–78 Preempted all previous U.S. copyright law

Re–defined exclusive rights

Eliminated required notice & registration 

Defined infringement, defenses, & remedies

Broadened scope & subject matter of works protected, including unpublished works

Exemptions from liability

Section 107 “first sale” & “fair use”

Section 108 photocopying for ILL

Led to

Guidelines for classroom & educational use

National Commission on New Technological Uses of Copyrighted Works (CONTU) established guidelines for the “minimum standards of educational fair use” for copying for interlibrary loan.  Libraries can photocopy without permission for scholarship, preservation, & ILL

1998 sony bono –– If published/registered > 1–1–78  –– RETROACTIVE WAY TO BENEFIT AUTHORS ESTATES (not part of U.S. Constitution’s cultural bargain with the author)



1886 Berne Convention – mutual recognition of copyright between sovereign nations

Revision 1908 Berlin Act – set duration of copyright at life of author/creator plus 50 years

Revision 1928 Rome Act – first recognition of moral rights of authors/creators giving them the right to object to modification or destruction of their works

U.S. signed in 1988 – Berne signatory eliminated notice & registration,  but U.S. still does not recognize the moral rights of creators 


Current State of Absurdity

e 92% of the books ever published are orphans

— Still in copyright, but out of print
— Neither generating revenue nor easily accessible
— Permission required to digitize & provide access

e 2004 Kahle v. Ashcroft challenge U.S. copyright
— No records of copyright ownership

— Denies public access to orphaned works
without providing any benefits a0
N
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Feasibility Study 1999 - 2001

« Random sample of books in library catalog
* 96% In copyright

e Sent 15t & 2" |etters requesting non—exclusive
permission to digitize & provide open access

— Using intermittent labor,
follow up letter often delayed

» 34% permission granted

— Many publishers 215161010011
110031001 11
111100 X1 000]

applied access restrictions /11501 6101
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337 books


Feasibility Study Success Rates

100%

34% 41% 5%

5%

Permission granted 50% |

Permission denied pm

| 23%
No response I 2%

Not located I 17%

0% -

28%0

100% 83% 12%
Copyright Holders Holders
holders contacted responded



Analysis by Publisher Type

100%o

Scholarly associations @ 75% /Q\/-
- //\

University presses W

25%0

50%
Commercial publishers //
Special publishers X

0% | |

Sample Response Success
content rate rate

Feasibility study
Success rate based on responses
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Posner Study 2003

Fine & rare books

27% In copyright

Sent request letter + prompt follow up call or email
Dedicated labor May-October 2003

36% permission granted
— 48% of books

— 2% of publishers
applied access restrictions
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1106 total books 

10% access restriction 

6% time duration restriction




Posner Study Success Rates

Permission granted

Permission denied pm
No response
Not located I

100%

15%

50%

25%
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36%
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100%
Copyright
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Analysis by Copyright Holder Type

100%o

Scholarly associations m 75% AN
University presses //A: =

50%
Commercial publishers g -f/
25% /

Authors & estates @

Special publishers 0% I I

Copyright Response Success
content rate rate

Posner study
Success rate based on responses



Transaction Costs

$78 per book/volume

$ 10,808
$ 379
$ 100

-TE labor
Phone calls

Paper & postage

$11,287 TOTAL

May 2003 —

October 2003

Does not include legal fees,
administrator time, or cost of Internet
connectivity or database creation.

ties e, 8
Ul here dharo’ fte “’..,'}ﬁ -Dramn %ﬁ i“
Eiha pmllugmuﬂm s oclo e e I

174 letters & 159
follow up calls or email



Million Book Project 2002 — 2007

e Collection of collections

— Copyright focus:
Books for College Libraries

e Send request letter + prompt

follow up call or email Bl In Copyright
L Public Domain

e Dedicated labor _ _
o L Indigenous Materials
beginning Nov 2003 in India & China



Changed Strategy 2003

e Books for College Libraries

— 50,000 titles

e Experiments reduced cost
from $2.12 to $1.41 per title
to create list

— 5,600 publishers

e Shifteo

B In Copyright
from per title L Public Domain

to per

oublisher approach [ Indigenous Materials
In India & China
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Request Letter

e Educate about open access & user behavior

* Ask for non—exclusive permission to digitize
& provide open access to

— All out of print, in copyright titles

— All titles published prior to a date of their choosing
— All titles published # or more years ago

— List of titles they provide

e Assure — follow standards & laws; limit print & save
o Give —Images, metadata, & OCR = $$$
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Increases use of older works


Preliminary Statistics

100%

14% 54%

Permission granted

Permission denied mm ">

Still negotiating I
50% -

371 publishers contacted
25% -

14% success rate
46,700+ titles

Need 18% success rate 0% -
with BCL publishers granting 100% 21%
permission for 500 books each Contacted Completed




Analysis by Copyright Holder Type

100% }/__.
Scholarly associations m 5% /
University presses Bl 5oy
Commercial publishers -%
25% N
Authors & estates W 7L\./
Special Publishers 0% * I I

Letters Response Success

o _ sent rate rate
Million Book Project

Success rate based on responses



®)
Preliminary Transaction Costs

< $0.41 per book

$ 18,846 Labor
$ 323 Follow up
$ 194 Paper & postage

$ 19,363 TOTAL

Scanning center in Hyderabad, India

Nov 2003 — Jun 2004

Does not include legal fees, 540 letters & 359
administrator time, or cost of Internet  follow up calls or email
Connectivity or database creation.
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423 = 20% per month x 15 months = 6345

25,400 per year salary & benefits



184 letters = 68.00 postage (U.S.)

$15 paper/printing
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Problems Seeking Permission

 |dentifying & locating copyright holders
— Information not maintained by U.S. Copyright Office

e Publishers
— Afraid of open access & lost revenue

Don'’t
Don'’t

Don'’t

Know what they published
Know what rights they have

nave the resources to figure it out

Involved in other projects — perhaps exclusively
— Copyright reverts to author when book goes out of print
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Don’t know their rights

Don’t know what they published
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Learning Copyright Laws

DURATION OF COPYRIGHT - Literary, dramatic, musical and artistic works EX am p I e U K

[from "Copyright for Archivists" by Tim Padfield]

| Is the author known'? | CO pyrl g ht | aW

g Tes
|z the work a literary, dramatic or musical
Was the work created before 1 January 19597 wiork, a photograph or an engraving, created
before 1 Auﬁusl 19897
Yes Mo No Yes
| Is the work a photograph created before 1 June 19577 | Is the work a photograph taken before 1 June 195?‘?'
o ves [Yes No
| was the work published before 1 August 19887 | |  wasthe work published before 1 August 18887 |
Yes Mo Yes Mo
Has the work ever been made Did the author die more than Did the author die before
available 1o the public? 20 years before publication? 1 January 19697
Mo Yes fes Mo Mo fes
Was the work first made available to the
public before 1 January 19697
Yes Mo

. . Copyright expires 70 . .
Copyright Copyright Copyright expires years after creation or Cnpyrlght Copyright E"F“”"g“‘ .
oo ) 70 years after the expires 70 i expires 70 Copyright

expires 70 years expires on 31 70 years after the work expires 50 .
) work was made . years after years afler the expires on 31
after first December N was made available to years after firsi
- available to the A the death of I death of the December 2038

publication 2039 ) the public if within 70 publication

public . the author author

years of creation
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Abandoned foreign publications in Posner Project

MBP – each nation clears copyright for its publications


Experiment: U.S. Office of Copyright

o Expedite identifying & locating copyright holder
— Asked to identify & locate copyright holders of 7 titles
— $150 fee — charged 3 days after request
— Estimated 4 to 6 weeks
— Nudged at 8 weeks
— Took 15 weeks to respond
— Confirmed one citation

-II\. : = ; % -1 E h y
Scanning center in Beijing, China
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Experiment: Authors Registry

o Expedite locating copyright holder

— Asked to locate 25 authors or estates
— $2.50 fee per author/estate found

— Same day response
— Found 52%

— 92% accuracy rate

o Authors likely to grant
permission, but transaction
cost per book is high
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Found 13 of the 25 authors/estates


®
Experiment: Renewal Databases

° Catalog of Copyrlght Entries (pigitized at Carnegie Mellon)
— http://onlinebooks.library.upenn.edu/cce/

 Library of Congress Copyright Catalog
— http://www.copyright.gov/records/cohm.html

— To find renewals 1973-1978 must consult
another source for registration numbers

* |_esk Copyright Renewal Records
— http://www.sclls.rutgers.edu/~lesk/copyrenew.html
— Functionality created & enhanced by Michael Lesk
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Found 13 of the 25 authors/estates

http://onlinebooks.library.upenn.edu/cce/
http://www.copyright.gov/records/cohm.html
http://www.scils.rutgers.edu/~lesk/copyrenew.html
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Next Steps

 Partnerships pending

— Vendor to provide print—-on—demand service
— U.S. Office of Copyright to study impact of CTEA

o Standards & best practices
— NISO solicited proposal to develop copyright metadata
— Lead best practice for acquiring copyright permission

e Research
— Continue data gathering & analyses
— Survey participating publishers’ views of open access
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 Satisfaction with quality of copies 

 What they did or plan to do with the copies

 Impact on revenue & view of open access 



U.S. Office of Copyright to study impact of CTEA

Study impact of CTEA on accessibility of out of print books & costs of acquiring large scale permission

Develop IT to help reduce costs & increase success





Use & impact on users –what they did with the books & why, what difference the books made, assessment of the quality of the Collection & the delivery system, and their estimation of the significance of the project.


How You Can Help

* Encourage scholarly associations & university
presses to participate in Million Book Project

o Support Public Domain Enhancement Act

— http://www.publicknowledge.org/content/legislation/
pending—leqislation—pdea

e Support Kahle v. Ashcroft copyright challenge

— Submit examples of how barriers to using out of print
books burden your work http://notabug.com/kahle/



http://www.publicknowledge.org/content/legislation/pending-legislation-pdea
http://www.publicknowledge.org/content/legislation/pending-legislation-pdea
http://notabug.com/kahle/

Thank you!
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