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®)
Epistemic regime

ACADEMY LAW
Cognitive property (CP) Intellectual property (IP)

Knowledge
that can not
be owned

Knowledge
that can
be owned

Facts & ideas Artifacts

Gift economy Market economy
Monopoly of competence Monopoly of copyright

Corynne McSherry, Who Owns Academic Work?, 2001


Presenter
Presentation Notes
The market and gift economies are polarized, interwoven and mutually constitutive

The border between the two is fuzzy and unstable

Disputes create and address moral communities

Scholarly publishing v. faculty self-archiving




®)
Vehicle to deploy norms

Bou ﬂdary ObjeCt of one economy in another

AUTHORSHIP L AW

ACADEMY

Facts
and ideas
(CP)

Artifacts

To share must express (IP)

Ethic of sharing Ethic of property
and moral obligations and economic rights
Value is recognition Value is potential

and reward for economic gain


Presenter
Presentation Notes
Vehicle to deploy norms of one economy in service of claim in another economy

Use increases value of gift, giver and subsequent gifts

Authors may also gain from grant funding


®

Faculty research hybrid ethic

« Want academic exception and © ownership
— Honor and propriety (CP / gift economy)
— Academic freedom and control (IP / market economy)

* Resist loss of honor, propriety, autonomy, control
— Efforts to help them manage copyright
— Policies requiring retention or granting of rights

« Transfer copyright to publisher
— Exercise autonomy, but lose control — or do they?
— Retaining © < important than recognition and reward


Presenter
Presentation Notes
(often without reading or negotiation)


B d d t Create and address
order ISpu €S moral communities
 Open access Is gift economy in market space

e Subversive, confrontational and competitive

« High priority for libraries, faculty, institutions

|

Artifacts

Facts

for sale

and ideas

Artifacts

Gift economy for free Market economy

Gift economy
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Carnegie Mellon

UNIVERSITY LIBRARIES

J articles on websites

e Are journal articles being self-archived on websites?

Study conducted
2007-2008

346 faculty
self-archived
4 816 articles

Articles Faculty

College

Total | OA | Total | OA
Business & econ 1,415 | 16% | 90 | 46%
Computer science | 2,340 | 55% | 205 | 67%
Engineering 4,713 | 24% | 179 | 30%
Fine arts 200 | 17% | 184 | 3%
Human./ social sci | 2,419 | 40% | 148 | 34%
Policy & mgmt 380 | 26% | 54 | 17%
Science 3,414 | 41% | 158 | 31%
TOTAL 14,881 | 32% | 1,018 | 34%



Presenter
Presentation Notes
No plans for IR

Wanted to provide tools and support / focus our authors’ rights and wrongs program


®

Carnegie Mellon

UNIVERSITY LIBRARIES

alignment of OA articles

* Are the articles self-archived on websites legal?

— Considered if OA was allowed and policy on pub PDF

1,830 OA articles
are not aligned
with policy

Not shown:

4% where
policy is unclear
about version

College Policy Align_ed _Not
unknown | w policy | aligned
Business & econ 13% 67% 18%
Computer science 8% 53% 31%
Engineering 7% 56% 35%
Fine arts 15% 24% 58%
Human./ social sci 8% 21% 63%
Policy & mgmt 19% 29% 45%
Science 5% 65% 29%
TOTAL 8% 50% 38%



Presenter
Presentation Notes
Assumed general publisher policy applied



Did consider whether

Publisher allows or prohibits self-archiving on personal or departmental websites

Publisher allows, requires or prohibits self-archiving the publisher PDF



Did not 

Distinguish author preprints from postprints

Assess compliance with embargo periods, textto be displayed, links to publisher websites, etc.






®

Carnegie Mellon

UNIVERSITY LIBRARIES

how not alighed

e Biggest problem is self-archiving of publisher PDF
when prohibited by policy — the best gift

1,830
prohibited
pub PDFs

College OA Pub I_DDF Pub_P_DF
prohibited | required | prohibited

Business & econ 7% (_ 93% S

Computer science 5% 25% 70%

Engineering 25% 14% 61%

Fine arts

Human./ social sci 9% 1%

Policy & mgmt 22% 2%

Science 47% 53%

TOTAL 18% 9% 73%



Presenter
Presentation Notes
1,336 self-archived publisher PDFs breach publisher policy

165 self-archived author versions breach pub policy – should be pub PDF

329 self-archived articles should not be self-archived in any version


®)
Who cares If infringe their own gift?

 Public conscience has not been shocked

 Publishers care about impact on market,
but response has been political, not punitive

e Faculty who knowingly infringe assume no harm
to institution or to their reputation, recognition, reward

 Academy doesn’t see it as serious breach of standards

— Efforts to get faculty to retain rights or to license rights
to institution, but won't interfere with faculty autonomy

— If faculty infringe © the institution is not responsible


Presenter
Presentation Notes
PUBLISHERS - Ironically their investment in creating artificial scarcity raises prices, shrinks the market, restricts use and invites competition, e.g., open access

Public conscience – not viewed like foreign nations pirating our software or kids pirating music


®

What about the I|brary IR’>

ﬁ"ﬁ'-'-.\
C ame'-'flel\’[ellnn Research Showcase

Home  About FAQ My Accour it

 If the library infringes © the institution is responsible

 Compliance v. alignment with publisher policy

— Compliance - discourage participation, yield poor
ROI, compromise our values

— Alignment - support and educate the faculty,
reduce risks and costs, be true to who we are

Core values of librarianship:
Access, service, public good, social responsibllity,
democracy, preservation, professionalism


Presenter
Presentation Notes
IF WE REJECT INFRINGING FACULTY SUBMISSIONS / IF WE MEDIATE INFRINGEMENT

Repercussions of breaching university © policy? 

Accountable for policy: “all members of the university community must comply with U.S. Copyright Law.”

 Take down notices? Legal risks to university?

Revamp Authors’ rights and wrongs program? 

Ask faculty about versions or rights retained?

But do we insist on full compliance with publisher policy?

Discourage faculty and disappoint the provost

Need to populate IR quickly and cost-effectively

Do we harvest what the faculty have self-archived?

Do we check publisher policy for IR: Is OA allowed?     What version is allowed?  What embargo, conditions              or restrictions apply?  

Do we confer with authors to see if they retained the rights or have the version the publisher allows?




®

© Infringement

| was a
copyright

infringement
in a previous

* |s © infringement illegal? Yes ife

E¥lchrom

e |s © infringement unethical? Yes, but ...

— Infringing one’s own work given as a gift is different
from infringing other’s work or work produced for $$

o “Glifts must be permitted to circulate; the gift cannot
be withdrawn from circulation (transformed into capital)

without losing its status as a gift.”
McSherry, p. 81


Presenter
Presentation Notes
Intended to give a gift in exchange for broad distribution,                not to have profit motive create artificial scarcity                           that reduces readership and restricts use If the above is true, then perhaps the library can mediate self-archiving with faculty permission

IP law spurs creativity by protecting the fruits of labor in a “short-term” monopoly

Peter Suber November 2, 2008 SOAN 

Research articles differ sharply from other categories of copyrighted content, [1] where authors are paid by publishers, [2] where author rewards are proportional to sales, [3] where the temporary monopoly of copyright is an essential incentive for author creativity, and [4] where the publisher's interest in limiting circulation to paying customers also serves the author's interest. ��To advance the interests of the larger copyright industry as if academic publishing were just like music, movies, and novels would have the perverse effect of locking up knowledge, reducing its impact, and slowing research.  OA, by contrast, accelerates research and amplifies its impact, not only for researchers but for the entire economy. 




Research Is different

 Research is funded, conducted and published

for the public aood Stevan Harnad, Ethics of Open Access
P 9 to Biomedical Research, August 2007

 Researchers are not paid by publishers; rewards
are not proportional to sales; © is not incentive,;

publisher interest doesn’t serve researcher interest
Peter Suber, SOAN, November 2, 2008

e © Is Inappropriate and

unnecessary for research
Georgia Harper, Open Access, Digital Copyright
and Marketplace Competition, 2009




®

Ethics: What is best for all concerned

* |Intentions — must be self- and other-regarding

 Foreseen consequences — may reluctantly accept
harmful consequences If cost doesn’t exceed benefit

— Do not sacrifice greater good for lesser good,

e e.g., Intrinsic (public good) for extrinsic (private gain) value

— Reluctant acceptance is demonstrated in attempts
to avoid or minimize harmful consequences

» Unforeseen harmful consequences = adjust course


Presenter
Presentation Notes
(hierarchy of value)

Don’t sacrifice public good for private gain




®

OA border skirmish

« RESEARCHERS

— Intention = transfer ©
for broad distribution

« PUBLISHERS

— Intention = acquire ©
to distribute and earn $$

— Foreseen consequence
= recognition and reward

— Foreseen consequence
= $$ and preserve record

— (Un)foreseen harmful — (Un)foreseen harmful
consequence = consequence =
publishers holding authors stipulating
gift hostage terms for © transfer
for ransom or rescuing hostages
Increasingly few can pay without negotiation


Presenter
Presentation Notes
Market economy - Devalues original copyright ownership

Gift economy - Values honor of original copyright ownership 




®

Alignment Is best for all concerned

* Provides equitable access

 Encourages use and application for public good

— Facilitates OA impact advantage for faculty
— Showcases and preserves intellectual assets

* Minimizes harmful foreseen consequences

 Increases ROI in research and IR

« Sends signal to for-profit publishers

e Assists in hostage rescue

Carnegie Mellon
UNIVERSITY LIBRARIES
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Presenter
Presentation Notes
self- and other-regarding intentions



/ democratize knowledge


®

Librarianship as boundary object?

IR as vehicle to deploy

University
mission,
entrepreneurship

and asset
protection

the values and norms

of the gift economy

In the research Library mission

and values

Faculty

autonomy,
honor and
recognition

marketplace

Copyright law
and
publisher policy



Presenter
Presentation Notes
in support of the commons



http://www.sans.edu/resources/musings/ethics_civil_disobey.php – Stephen Northcutt -- SANS Technology Institute -- “compassion in the form of respectful disagreement” 


®

Exercise and foster

« Civil disobedience  Moral courage
— In a democracy, when — When opposed and

conscience and law when success entails
clash we are morally risk, act to preserve
justified, If not duty values of honesty,
bound, to follow our fairness, respect,
conscience, not wait responsibility and
for law to change compassion

Henry David Thoreau, Moral Courage, a White Paper,

On the Duty of Civil Disobedience, 1849 R. Kidder and M. Bracy, 2001


Presenter
Presentation Notes
Georgia Harper – Congress moves at a “glacial pace”


Why we need to defend core values

Picayune publisher policy demands and bogus assertions

« Self-archived articles must be managed over time

— Different versions allowed and descriptive text required pre/post
publication, different embargo periods, link to publisher PDF

* Need transfer of all © to publish

* No peer review without publishers

* Provide broad distribution

* Preserve scientific record

* Interlibrary loan of articles is unnecessary

« Permission required for fair use

 There are no orphan works Publisher arguments again_st OA,
orphan works, Section 108





Presenter
Presentation Notes
Is © transfer illegal or unethical if original © owner was coerced or deceived?  Hmm… 



Issue is not how to navigate or tweak IP law, but to demonstrate that © is inappropriate and unnecessary for research – Georgia Harper

Law changes at a glacial pace – Harper: OA, IRs and IP: Open Access, Digital Copyright and Marketplace Competition



McSherry – Using IP law to resist commodification of research risks loss of academic exception (basis of IP claim) 

will redraw constitutive boundaries upon which faculty property claims rely





Disobeying a law on grounds of moral or political principle to influence society to accept a dissenting point of view

More than mere passive resistance; it often takes active forms 



The U.S. Bill of Rights asserts that the authority of a government is derived from the consent of the governed, and whenever any form of government becomes destructive, it is the right and duty of the people to alter or abolish it. 



Must the citizen ever for a moment, or in the least degree, resign his conscience to the legislator? Why has every man a conscience then? I think that we should be men first, and subjects afterward. It is not desirable to cultivate a respect for the law, so much as for the right. The only obligation which I have a right to assume is to do at any time what I think right. It is truly enough said that a corporation has no conscience; but a corporation of conscientious men is a corporation with a conscience. Law never made men a whit more just; and, by means of their respect for it, even the well-disposed are daily made the agents of injustice. A common and natural result of an undue respect for the law is, that you may see a file of soldiers, colonel, captain, corporal, privates, powder-monkeys [5], and all, marching in admirable order over hill and dale to the wars, against their wills, aye, against their common sense and consciences, which makes it very steep marching indeed, and produces a palpitation of the heart. They have no doubt that it is a damnable business in which they are concerned; they are all peaceably inclined. Now, what are they? Men at all? or small movable forts and magazines, at the service of some unscrupulous man in power? Visit the Navy Yard, and behold a marine, such a man as an American government can make, or such as it can make a man with its black arts - a mere shadow and reminiscence of humanity, a man laid out alive and standing, and already, as one may say, buried under arms with funeral accompaniments, though it may be, - 
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